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STATEMENT OF THE CASE 
Nature of the Case 
Mario Felipe Costa appeals from his conviction for one count of felony DUI. On 
appeal, Mr. Costa asserts that the district court erred when it denied his motion to 
suppress evidence produced as a result of his detention and arrest for driving under the 
influence because no probable cause to arrest existed. 
Statement of the Facts and Course of Proceedings 
In September of 2012, Jerome Police Officer Rasmussen responded to a report 
of shots fired from a vehicle. (Tr. 6/28/13, p.10, Ls.18-22.) Once Officer Rasmussen 
was on scene, a pickup truck matching the description of the suspect vehicle drove by, 
so he gave pursuit. (Tr. 6/28/13, p.11, L.10 - p.12, L.3.) He testified that he followed 
the vehicle for approximately a mile before he pulled it over, and he did not notice any 
erratic driving pattern or other indication that the driver may have been intoxicated. 
(Tr. 6/28/13, p.20, Ls.3-15.) Jerome County Sheriff's Deputy Thiemann followed in a 
separate car and arrived immediately after Officer Rasmussen. (Tr. 6/28/13, p.12, Ls. 7-
15.) Officer Rasmussen then approached the driver of the vehicle, Mr. Costa, and 
informed him of the purpose of the stop and requested to see his driver's license, 
insurance, and registration. (Tr. 6/28/13, p.14, Ls.7-25.) He said his main concern at 
that time was guns, but when asked whether he questioned Mr. Costa regarding 
whether there were any weapons in the vehicle, he said he could not remember. 
(Tr. 6/28/13, p.14, L.12 - p.15, L.9.) Officer Rasmussen testified that this conversation 
1 
took place through the driver's side window, and he never asked Mr. Costa to get out of 
his vehicle. 1 (Tr., 6/28/13, p.21, Ls.13-23.) 
Officer Rasmussen also testified that when he spoke with Mr. Costa, he did not 
detect an odor of alcohol. (Tr. 6/28/13, p.22, Ls.4-7.) Additionally, he said he did not 
detect that Mr. Costa's speech was slurred, or that he had other obvious mental 
impairments, and did not notice that his eyes were bloodshot. (Tr. 6/28/13, p.22, Ls.12-
19.) Once he had spoken with Mr. Costa, Officer Rasmussen stated that he returned to 
his police car to run a background check on his patrol car's computer. (Tr. 6/28/13, 
p.15, Ls.10-18.) He said that shortly thereafter, Deputy Thiemann came back to his car 
and told him he could smell alcohol on Mr. Costa. (Tr. 6/28/13, p.15, Ls.19-23.) Officer 
Rasmussen said he then asked Deputy Thiemann to perform field sobriety tests 
(hereinafter, FSTs) on Mr. Costa. (Tr. 6/28/13, p.15, L.25 - p.16, L.2.) 
Deputy Thiemann testified that at the same time that Officer Rasmussen 
approached the driver's side of the vehicle, he approached the passenger side. 
(Tr. 6/28/13, p.28, Ls.4-19.) He said that while he was visually scanning the vehicle for 
weapons, he noticed there was a beer keg in the back of the truck, and the passenger 
had an open container of alcohol "next to his leg by the door." (Tr. 6/28/13, p.30, L.16 -
p.31, L.8.) He said that the liquid in the container "had spilled across the floorboard and 
you could see it sticking out right by his foot." (Tr. 6/28/13, p.31, Ls.7-8.) He also 
1 It is not clear when or why Mr. Costa exited his vehicle. At the preliminary hearing, 
Deputy Thiemann testified that Officer Rasmussen asked Mr. Costa get out of the 
vehicle, but this testimony conflicts with Officer Rasmussen's testimony at the 
suppression hearing. (Tr. 12/12/13, p.29, Ls.4-11.) 
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testified that "there was a very strong odor of alcohol coming from the vehicle, emitting 
from it." (Tr. 6/28/13, p.31, Ls.18-20.) 
According to Deputy Thiemann, Mr. Costa "had stepped out of his vehicle at 
some point in time," and the conversation between him and Officer Rasmussen took 
place outside the vehicle. (Tr. 6/28/13, p.50, Ls.8-13.) So Deputy Thiemann said he 
came around the vehicle and moved towards Mr. Costa but stayed some distance away 
"as a secondary officer."2 (Tr. 6/28/13, p.29, Ls.10-20.) Deputy Thiemann said at that 
point both Officer Rasmussen and Mr. Costa were standing outside their vehicles, but 
Officer Rasmussen was closer to Mr. Costa than he was. (Tr. 6/28/13, p.50, Ls.2~16.) 
He said he smelled alcohol on Mr. Costa at that point and also stated that he thought 
Mr. Costa had bloodshot eyes, slurred speech, and slow motor skills. (Tr. 6/28/13, p.29, 
L.19 - p.30, L.8.) He said he reported this to Officer Rasmussen and asked if he should 
perform FSTs, and Officer Rasmussen said yes. (Tr. 6/28/13, p.31, L.24 - p.32, L.4.) 
Prior to starting the tests, he said he asked Mr. Costa if he had been drinking, and 
Mr. Costa said that he had consumed alcohol several hours earlier. (Tr. 6/28/13, p.37, 
Ls.4-24.) Deputy Thiemann then administered the FSTs and said that Mr. Costa failed 
those tests. (Tr. 6/28/13, p.32, L.8 - p.36, L.2.) 
Thereafter, Mr. Costa was arrested for driving under the influence and taken to 
the Jerome County Jail where his breath test results were .179/.162. (Presentence 
Investigation Report, p.4.) He was charged with driving under the influence of alcohol, 
felony, in violation of I.C. §§ 18-8004 and 18-8005(6) because he had two prior 
misdemeanor convictions for driving under the influence. (R., pp.72-75.) Mr. Costa 
2 He said this was "less than five feet." (Tr. 6/28/13, p.30, Ls.3-5.) 
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filed a motion to any evidence that was the product of the detention and 
on the grounds that he was illegally detained and arrested for driving under the 
influence without sufficient probable cause. (R., pp.107-108.) After a hearing, the 
motion was denied by the district court because it found the testimony of Deputy 
Thiemann reliable, and it ruled that there was probable cause to arrest Mr. Costa. 
(Tr. 6/28/13, p.73, L.15.) 
Subsequently, Mr. Costa entered a conditional plea of guilty to the DUI charge 
and reserved the right to appeal the district court's decision on the motion to suppress. 
(R., pp.117-118.) The district court imposed a unified sentence of five years, with three 
years fixed, but suspended the sentence and placed Mr. Costa on probation. 
(R., pp.125-135.) Mr. Costa filed a notice of appeal that was timely from the district 
court's original judgment of conviction.3 (R., pp.160-162.) 
3 There was an amended judgment of conviction filed later with changes to court costs 
and credit for time served. (R., pp.139-145.) 
4 
ISSUE 
Did the district court err when it denied Mr. Costa's motion to suppress evidence that 
was the product of his arrest because there was no probable cause to arrest Mr. Costa 
for driving under the influence of alcohol? 
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ARGUMENT 
The District Court Erred When It Denied Mr. Costa's Motion To Suppress Evidence That 
Was The Product Of His Arrest Because There Was No Probable Cause To Arrest 
Mr. Costa For Driving Under The Influence Of Alcohol 
A. Introduction 
Mr. Costa asserts that law enforcement lacked probable cause to arrest him for 
driving under the influence and, therefore, the district court erred in failing to suppress 
evidence of his blood alcohol level acquired after the illegal arrest. Mr. Costa 
recognizes that the district court found Deputy Thiemann's testimony to be reliable, and 
that it generally found the other evidence sufficient to create probable cause to arrest. 
However, Mr. Costa argues that there was not enough evidence to provide probable 
cause. 
B. Standard Of Review 
The standard of review in reviewing a district court order denying a motion to 
suppress evidence is bifurcated. State v. Purdum, 147 Idaho 206, 207 (2009). The 
appellate court accepts the trial court's findings of fact unless they are clearly 
erroneous. Id. A finding is clearly erroneous when it is not supported by substantial 
and competent evidence. Medina v. State, 132 Idaho 722, 725 (Ct. App. 1999). 
"Substantial evidence is such relevant evidence as a reasonable mind might accept as 
adequate to support a conclusion." See, e.g., Gustaves v. Gustaves, 138 Idaho 64 
(2002). However, the appellate court may freely review the trial court's application of 
constitutional principles in light of the facts found. Purdum, 147 Idaho at 207. 
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C. The District Court Erred VVhen It Denied Mr. Costa's Motion To Suppress 
The Fourth Amendment to the United States Constitution and Article I, § 17 of 
the Idaho Constitution guarantee the right to be free from unreasonable searches and 
seizures on the part of government officials. U.S. Const. Amd IV; Idaho Const. Art.I, § 
17. Mr. Costa challenged the actions of Officer Rasmussen and Deputy Thiemann 
under both the federal and Idaho Constitutions. (R., pp.107-108.) 
Unless they fall within a specifically established and well-delineated exception to 
the warrant requirement, warrantless searches and seizures are per se unreasonable. 
California v. Acevedo, 500 U.S. 565, 580 (1991 ); State v. Murphy, 129 Idaho 861, 863 
(Ct. App. 1997). This prohibition against unreasonable searches and seizures applies 
to investigatory detentions of a person falling short of arrest, as well as formal arrests. 
State v. Gutierrez, 137 Idaho 647, 650 (2002); State v. Knapp, 120 Idaho 343, 346 
(Ct. App. 1991 ). In this case, Deputy Thiemann arrested Mr. Costa without a warrant. 
(R., pp.10-12.) Therefore, the arrest of Mr. Costa without a warrant was per se 
unreasonable unless the arrest fell within a specifically established exception to the 
warrant requirement. 
In order for a felony arrest without a warrant to be reasonable and, therefore, 
constitutionally permissible, law enforcement must possess probable cause to believe a 
felony has been committed. State v. Julian, 129 Idaho 133, 136 (1996). "[P]robable 
cause is the possession of information that would lead a person of ordinary care and 
prudence to believe or entertain an honest and strong presumption that such person is 
guilty." Id. Appellate courts review whether probable cause existed objectively, not 
from the subjective beliefs of the arresting officer. Id. 
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Mindful of the applicable standard of review, which holds that findings 
supported by substantial and competent evidence are not to be second guessed on 
appeal, and mindful of the following facts, Mr. Costa argues that there was no probable 
cause to arrest. 
Deputy Thiemann testified that when he was visually scanning the vehicle from 
the passenger side, he saw a beer keg in the back of the vehicle and the passenger 
was holding an open container of alcohol. (Tr. 6/28/13, p.30, Ls.16-23.) Deputy 
Thiemann also testified that he could smell the odor of alcohol coming from the vehicle 
and, when Mr. Costa was out of the vehicle, he could still smell alcohol on Mr. Costa. 
(Tr. 6/28/13, p.31, Ls.18-22.) Additionally, Deputy Thiemann stated that he could detect 
that Mr. Costa's eyes were bloodshot, his speech was slurred, and he had slow motor 
skills. (Tr. 6/28/13, p.30, Ls.3-8.) Also, Deputy Thiemann testified that Mr. Costa said 
he had consumed some alcohol three hours prior to the stop. (Tr. 6/28/13, p.37, Ls.4-
24.) 
Subsequently, when Deputy Thiemann performed the FSTs, he said that 
Mr. Costa failed the horizontal gaze nystagmus test because "[i]nstead of keeping his 
head in position and tracking with his eyes only, he would move his head. He wouldn't 
track with his eyes." (Tr. 6/28/13, p.32, Ls.7-22.) Deputy Thiemann also testified that 
Mr. Costa failed the "walk and turn" test because he missed several steps in the test, 
and failed the "one leg stand" test because he stopped at 23 seconds instead of 30. 
(Tr. 6/28/13, p.34, L.8 - p.35, L.25.) 
Therefore, the district court found that based on Deputy Thiemann's testimony 
that he smelled alcohol, that Mr. Costa had bloodshot eyes, slow motor skills, and failed 
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to the sobriety tests, there was enough information to establish probable cause to 
an arrest and take Mr. Costa to jail for a breath test. (Tr. 6/28/13, p. L.17 
p.73, L.14.) Thus the district court denied the motion to suppress.4 (Tr. 6/28/13, p.73, 
L.15.) 
Mr. Costa asserts that there was no probable cause to arrest because Officer 
Rasmussen, a 15-year veteran of the police force, did not smell alcohol or detect any 
signs of intoxication when he originally spoke with Mr. Costa. (Tr. 6/28/13, p.22, Ls.4-
19.) And Officer Rasmussen confirmed later in his testimony that he could smell "a very 
strong odor of an alcoholic beverage" when he spoke with the passenger of the vehicle 
through the passenger window, after Mr. Costa had been arrested. (Tr. 6/28/13, p.23, 
Ls.7-21.) Additionally, as Mr. Costa's counsel pointed out, Mr. Costa did not technically 
fail the horizontal gaze nystagmus test because he moved his head instead of tracking 
with his eyes, and therefore, no actual nystagmus was detected. (Tr. 6/28/13, p.47, 
Ls.16-25.) Further, Mr. Costa asserts that Deputy Thiemann should not have found that 
Mr. Costa failed the "one leg stand" test because he stopped at 23 seconds instead of 
30, and this is a negligible difference. 
In sum, Mr. Costa argues that the district court's conclusion that there was 
probable cause for an arrest was erroneous. As such, the breath test results obtained 
at the station should have been suppressed by the district court. Therefore, Mr. Costa 
asserts that the district court erred when it denied his motion to suppress. 
4 There was no written order issued on the motion to suppress. 
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CONCLUSION 
Mr. Costa respectfully requests that this Court vacate the district court's order of 
judgment and commitment and reverse the district court's decision on his motion to 
suppress. 
DATED this 15th day of August, 2014. 
Deputy State Appellate Public Defender 
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